GEORGE O’MALLEY IRWIN. 



i 

RETURN to an Address of the Honourable The House of Commons, 
dated 2. June’ 1863 ;—for, 



“ COPIES of the Petition of Right of Mr. George O'Malley Irwin, deposited 
in the Home Office in April 1861, and of any Correspondence between 
Mr. Irwin and Her Majesty’s Secretary of State for the Home Department 
relative to the same 

“ a Petition to Her Majesty from Mr. Irwin , praying for a reference to the 
Judicial Committee of the Privy Council, transmitted to the Home Office in 
the month of March last 

“ Of a Letter, from Mr. Irwin to the Secretary of State, of the 11th day of 
April 

“ Of the Observations referred to in such Letter 

“ And, of the Letter from the Home Office to Mr. Irwin, of the 18th day of May.” 



Whitehall, 1 
9 June 1863. J 



H. WADDINGTON. 



Petition of Right of Mr. George O'Malley Irwin . 

In the Queen’s Bench. 

To the Queen’s Most Excellent Majesty. 

. Middlesex to wit. 

The humble Petition of George O'Malley Irwin , Barrister at Law, Master of 
Arts in the University of Dublin, and late Deputy Assistant Barrister for the 
Counties of Meath, Wicklow, and Wexford, of the Queen’s Hotel, Cork- 
street, Bu rlin gton-gar d en s , London, by Frederick Hatton, his Attorney, of 
17, Essex-street, Strand, London, 

Sheweth, 

That Robert. Johnston, of Kinlough, in the county of Leitrim, Esquire, having 
been the Assistant Barrister for the county of Mayo, in Ireland, your suppliant 
delivered at Dublin Castle on the 6th October 1834, the said Johnston’s resigna- 
tion of the Assistant Barristership of the county of Mayo, addressed to the 
servant of his late Majesty King William IV., the Right Honourable Edward J. 
Littleton (now Lord Hatberton) the then Chief Secretary for Ireland, as follows 
(that is to say) : “ Kinlough House, 3d October 1834. Sir, 1 regret that my 
state of health necessitates me to resign the situation of Assistant Barrister for 
the county of Mayo. I have to hope that my standing at the bar, and the 
number of years that I have discharged the duties of that office, will be deemed 
by his Excellency the Lord Lieutenant as fully entitling me to the retiring 
pension of an Assistant Barrister. I have, &c. Robert Johnston. To the 
Right Honourable E. J. Littleton.” 

That the said Chief Secretary, on the 7th day of October 1834, wrote and 
sent to the said Robert Johnston a letter in the following terms: “Dublin 
Castle, 7th October 1834. Sir, your letter of the 3d instant was delivered to - 
34 2 * A Mr. Craig 
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Mr. Craig by Mr. Irwin only yesterday evening. I am commanded by the 
Lord Lieutenant to express his regret that the state of your health is such as to 
render it necessary for you to resign the situation of Assistant Barrister for the 
county of Mayo. That part of your letter in which you express your hope that 
the number of years you have discharged the duties of that office will be con- 
sidered by his Excellency as constituting a claim to the retiring pension of an 
Assistant Barrister, will be made the subject of consideration by parties to whom 
the Lord Lieutenant has directed me to refer it ; but his Excellency is desirous 
that you would have the goodness to detail more especially, either in a letter or 
in a memorial, r.be grounds of your claim, stating especially the date of your 
appointment. I have the honour to be, &c., E. J. Littleton. To Robert 
Johnston, Esq., Kinlough House.” 

That on the 8th day of October 1834 the said Chief Secretary wrote and sent 
the following letter to Thomas Gildea, Esq., Clerk of the Peace for the said 
county of Mayo : “Dublin Castle, 8th October 1834. Sir, Mr. Johnston being 
precluded by indisposition from presiding at the quarter sessions, to be held 
to-morrow at Claremorris, I am directed by the Lord Lieutenant to acquaint you 
that Mr. Maurice King has received a temporary appointment for that purpose ; 
hut as it is feared that he may not arrive in sufficient time to open the court, I 
am to desire that you will convey his Excellency’s request to the magistrates that 
they will open the court, if Mr. King should not arrive in time, I am, &c., 
E. J. Littleton. To the Clerk of the Peace, County Mayo.” 

That on the 12th day of October 1834, the said Robert Johnston wrote and 
sent to the said Chief Secretary the following letter, which is entirely in the 
handwriting of the said Robert Johnston : “Clare, 12th October 1834. Sir, I 
have the honour of your favour of the 7th instant; having been addressed to 
Castlebar, only reached me the 12th. Your letter of the 8th, addressed to 
Thomas Gildea, Esquire, the Clerk of the Peace, from his illness not being able 
as yet to attend here, had received from him on the evening of the 10th. I had 
consequently sat two days in Crown business before any communication on the 
subject of my retirement. Your letter of the 8th, which I. received, expressed 
Mr. King’s appointment only to be temporary. Mr. Maurice King arrived here 
on Friday the 10th instant, and notified his appointment to me, which having 
forwarded, I have signified my retirement to him, and requested he would take 
up the civil business to-morrow. Your letter of the 7th, in a great measure 
insuring my retiring pension, is of the greatest satisfaction to me. I beg leave 
to express my most grateful thanks to his Excellency for the kind expressions 
concerning me on my retiring. I shall forward by to-morrow’s post, not having 
time this day, the date of my appointment, and my claim to the pension. I 
have, &c-, Robert Johnston. To E- J. Littleton, Esquire, Dublin Castle.” 

That a hill of indictment, as of Michaelmas Term 1834, was preferred by the 
then officers of the Crown in Ireland to the grand jury of the city of Dublin 
against your suppliant for a misdemeanour, for deceiving the Government of 
Ireland, by representing he had (when he had not) the authority of said Robert 
Johnston to deliver in, as aforesaid, his said resignation, dated 3d October 1834. 

That the said officers withheld from said grand jury the said letters of 7th and 
8th and 12th days of October 1834, and by so doing procured the said grand jury 
to find the said bill, which they would not have done had the said letters been 
produced to them, as the said officers of the Crown, the servants of his late 
Majesty’s, well knew, and in so doing the said officers acted for and on behalf of 
the Crown. 

That your suppliant caused a Crown summons and viaticum of 5 l. to be duly 
and personally served upon the said Chief Secretary Littleton, atTeddesley Park, 
in Staffordshire, in England, a reasonable and sufficient time before the trial of ■ 
the said indictment, in pursuance of the statute in such case made, to attend your 
suppliant’s trial in Ireland. 

'That said Chief Secretary Littleton, so then being the servant of his said late 
Majesty, neglected to attend your suppliant’s said trial, or to produce or send a 
material letter, dated the 15th September 1833, or the said letters of 12th day of 
October 1834, or copies of his said letters of 7th and 8th October 1834, which he 
was subpoenaed to produce, and ought to have produced, and by reason thereof a 
verdict was found against your suppliant. 

That your suppliant, after having, at considerable expense, succeeded in setting 
aside the said verdict, on or about the 15th June 1835, addressed and sent a 

letter 



Printed image digitised by the University of Southampton Library Digitisation Unit 




CASE OF MR. GEORGE O’MALLEY IRWINT. 3 

letter to one of the chief officers of the Crown in Ireland, from which the fol- 
lowing is an extract : “ I trust that you will, whenever you consider it your duty 
to have me brought, to trial, have in attendance the Right Honourable Edward 
John Littleton, now Lord Hatherton. Since Lord Hatherton has not complied 
with the Crown summons and viaticum served on him, pursuant to the 45lh 
Geo. 3, c. 92, s. 3, referred to in the Crown Solicitor’s letter of the 10th January 
last, I know of no process for my compelling his attendance. You have it in 
your power to produce him. I have, &c., George O'Malley Irwin” 

That your suppliant also previously had addressed and sent a letter, dated 14th 
January 1835, to Mr. "William Kemmis, then solicitor for the Crown in Ireland, 
from which the following is an extract: “Sir, — The Attorney-General must be 
aware that Mr. Littleton is intimately connected with the transaction, and that 
to him, as set forth in every count in the indictment, the alleged letter was 
addressed ; keeping back such evidence, so calculated to elucidate the truth and 
remove obscurity, and so beneficial, would be a case of cruelty and oppression 
towards me; as the Attorney-General must know, that any attempt of mine to 
bring Mr. Littleton forward, would he attended not only with every uncertainty, 
but a certainty of very considerable expense, and it is in his power to produce 
him, connected as Mr. Littleton has been with that Government, at whose instance 
the prosecution was instituted, and interwoven as he is with the transaction. 
Considering it to be the spirit of our laws and constitution, that the officers of the 
Crown should at all times endeavour to arrive at the truth. I have, 8cc., 
George O'Malley Irwin. To Wiliam Kemmis, Esq., Crown Solicitor.” 

That, notwithstanding the receipt of your suppliant’s said last-mentioned 
letters were respectively acknowledged by the officers of the Crown, your sup- 
pliant was, on the 27th November 1835, brought to trial a second time, without 
said Mr. Littleton being in attendance as a witness, and at a time when he was 
at Paris. 

That notwithstanding your suppliant had also given the said officers of the 
Crown due notice, and particularly required them to produce the said letter, 
dated 12th October 1834, the said letter was not produced, nor was any excuse 
given for its non-production, but instead thereof a document, purporting to be a 
copy thereof, was produced. That the said original had on it postmarks, which, 
were most material to your suppliant’s defence, and the manifestation of his inno- 
cence, as the said officers of the Crown well knew, which marks were not copied 
nor in any way referred to in the said pretended copy of the said letter. 

That if the said Chief Secretary himself had attended, and given his evidence on 
the said trial, and the original of the said letter of 12th October 1834 had been 
produced, your suppliant would have been perfectly exculpated from the offence 
with which he was charged, as the said officers of the Crown well knew. 

That your said suppliant was prevented by the said officers of the Crown from 
procuring the attendance of the said Chief Secretary, and from having the said 
letter before the said jury, and the said officers purposely withheld the said Secre- 
tary and the said letter. 

That solely by reason of the said suppression of evidence by the said officers of 
the Crown, and impediments purposely thrown in your suppliant’s way by them, 
another unjust and untrue verdict was obtained against your suppliant, upon 
which verdict a sentence was inflicted on your suppliant of “ nine months’ im- 
prisonment, and a fine of 50 l. :> 

That your suppliant prepared a bill of indictment to be preferred against the 
said Robert Johnston, for the perjury of which he was guilty on the occasion of 
the said several trials, and in or about the year 1837 transmitted copies thereof 
to the then Chief Secretary for Ireland, Viscount Morpeth, and also to the then 
Attorney-General for Ireland, Mr. "Woulfe, and to other the servants of the Crown, 
then requiring the production of said Johnston’s letter of 12tli October 1834, ad- 
dressed to said Chief Secretary Littleton, in order that your suppliant might be 
enabled to sustain his said indictment, but to no effect ; the said Chief Secretary, 
Lord Morpeth, then informed your suppliant, that the said letter was “ not, and 
could not be, forthcoming ” 

That the said Chief Secretary, Lord Morpeth, and the other officers of the 
Crown in Ireland, then wrongfully and improperly withheld the said letter from 
your petitioner, and thereby prevented him from prosecuting the said Robert 
Johnston for perjury committed by him on the said trial ; and that your peti- 
tioner was unable to prove the perjury of the said Robert Johnston without the 
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said letter, but with the said letter your petitioner could have proved the perjury 
of the said Robert Johnston, as the then officers of the Crown then well knew ; 
and that if your said petitioner had proved the said perjury, the said false ver- 
dict against your petitioner, obtained by such perjury, could and would have 
been set aside. 

That on the occasion of showing cause against rule obtained by your suppliant 
in June 1839, against the Right Honourable Lord John Russell, then one of your 
Majesty’s Principal Secretaries of State, for an attachment against his Lordship, for 
the non -production of the said letter of the 12th day of October 1834, the said 
Lord John Russell made his affidavit, “ that said papers and documents- required 
by said subpoena” (videlicet) said letter dated 12th October 1834, “ were in his 
custody as Secretary of State.” 

That your suppliant has made many applications to the Governments of your 
Majesty, and his late Majesty King William the IVth, personally and by letters, 
and also by petitions to your Majesty, and to the Houses of Parliament, for 
redress. 

That your suppliant having obtained the opinions of most eminent counsel 
“ that he was entitled to proceed by Petition of Right for recovery of damages by 
reason of the withholding of the said letter of 12th October 1834," transmitted 
in Julyl 844, through Sir William Follett, then your Majesty’s Attorney-General, 
to your Majesty’s then Secretary of State, his Petition of Right : and in 1852, 
when the Right Honourable Mr. Walpole was one of your Majesty’s Principal 
Secretaries of State, it was proposed to him for the purpose of bringing the same 
to an amicable and satisfactory issue, to have the petition referred to the “final 
decision of Sir Richard Bethell, who undertook “finally to decide upon the 
case,” and your petitioner’s claim was accordingly referred to the said Sir Richard 
Bethell. 

That in accordance with the written directions of the said Sir Richard Bethell, 
proofs were laid before him by your suppliant, with which the said Sir Richard 
Bethell expressed himself satisfied, and after he became himself a law officer of 
the Crown, he reiterated his promise, both verbally and by letters, “finally to decide 
on suppliant’s case.” 

That the said Sir Richard Bethell, by letter, dated March 12th, 1858, and then 
written and sent, addressed to the Right Honourable S. H. Walpole, your Majesty’s 
then Secretary of State, after stating that “ he had read and considered suppliant’s 
Petition of Right and several other letters and documents ’’ referred to, adds, that 
assuming “ the documents produced to him to be genuine, and the account of the 
manner in which they had been obtained to be true, Mr. Irwin ” (meaning sup- 
pliant) “ has suffered grievous injustice.” 

That the said Sir Richard also stated therein as follows : “ He ” (suppliant) 
“appears to have made incessant efforts since his obtaining such copies of John- 
ston’s letter, as aforesaid, to bring his case under the notice of successive Irish 
administrations, but without success. In 1844 he presented a Petition of Right 
to the Crown ; and the letters and documents in his possession certainly show 
that he has for nearly 20 years been unremitting in his endeavours to obtain a 
further investigation of his case. The time which has elapsed, therefore, cannot 
be made a ground of objection, &c., as by reference thereto will more fully and 
at large appear.” 

That the said Right Honourable Mr. Walpole, when Secretary of State, by 
letter, dated 15th April 1858, enclosed to suppliant a copy of the said Attorney- 
General Sir Richard Bethell’s said letter of “ 12th March 1858 .” 

That the said letter of the said Sir Richard Bethell is an award in your suppli- 
ant s favour, that your suppliant has a claim on your Majestv for damages 
sustained by the misconduct of the servants of your Majesty, and his late xMaiestv 
King William IV., as aforesaid. J J 

That John Irwin, of Camlin, in the county of Roscommon, Esquire, deceased, 
your suppliant s father, having been possessed of estates in fee simple, to a very 
large and considerable value, amounting to many thousands of pounds, in the 
counties of Roscommon and Sligo, independent of an estate in the county of 
Galway, worth from 30,000 l. to 40,000 l., and under no settlement, together 
with other freehold properties and leases for years, of great value, and having by 
his will, duly made and executed, previous to the said verdicts, provided for your 
suppliant m the most ample and independent manner, and specifically left him the 
house and demesne lands of Fidane, in the county of Galway, of considerable 
amount in value, had been induced to otherwise dispose of and settle the entire 

of 
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of the said lands and estate on suppliant's younger brothers, and on others, as by 
the settlement deeds thereof, to -which suppliant refers, will more fuly appear, to 
the express exclusion of your suppliant and his heirs, from the possibility of his 
or their ever possessing the said properties, or any portion whatever thereof, 
in consequence of the aforesaid verdicts having been obtained against your 
suppliant. 

That your suppliant has also by reason of the misconduct of the said officers 
of the Crown as aforesaid, endured great losses, sufferings, and hardships, together 
with the deprivation of friends and society, as well as the punishment of “ nine 
months’ imprisonment,” and a fine of “ 50 l.” inflicted on him as aforesaid, and 
has sustained damages to the amount of 100,000 l. 

Your suppliant, therefore, humbly prays that your Majesty will be pleased to order 
that right be done in this matter, and to endorse your Royal order and declaration 
thereon; and that the amount of compensation or damages which your suppliant 
is entitled to, pursuant to Sir Richard Bethell’s said award, may "be ascertained 
by the verdict of a jury, in accordance with the Petitions of Right Act 1860; and 
that your suppliant may obtain sucli relief in the matter aforesaid, as under the 
circumstances hereinbefore stated, shall be just. 

Dated the 24th day of April, A. D. 1861. 

(signed) Fred. Hatton , 

17, Essex-street, Strand. Attorney for said suppliant. 



Letter from Mr. Hatton to Sir G. C. Lewis, Bart., m.p. 

London (W. C.), 17, Essex-street, Strand, 
Sir, 22 May 1861. 

Having, pursuant to the second section of the Petitions of Right Act, left with 
the Secretary of State for the Home Department, on the 24th of April ultimo, the 
Petition of Right of my client, George O’Malley Irwin, Esq., in order to obtain 
thereon, in accordance with that Act, Her Majesty’s fiat; but I have not since 
received back the same, although I am informed that petitions subsequently 
left at the Home Department for the same purpose, have received their required 
fiats. 

Under these circumstances, I respectfully beg to request attention to this matter, 
and to be informed, at your earliest convenience, when I may expect back the 
petition, with the required fiat. 

To the Right Honourable I have, &c. 

Sir George C. Lewis, Bart, m.p., (signed) Fred. Hatton, 

&c. &c., Attorney for the Suppliant. 

Secretary of State, Home Office. 



Letter from Mr. Waddington to Mr. Irwin. 

Sir, Whitehall, 3 July 1861. 

I am directed by Secretary Sir George Lewis to acknowledge the receipt of 
your petition, and to inform you that the matter to which it relates does not form 
the ground of a “ Petition of Right,” and, therefore, it cannot be endorsed in 
the usual manner. 

I am, &c. 

George O’Malley Irwin, Esq. (signed) H. Waddington. 



Letter from Mr. Irwin to Sir G. C. Lewis, Bart., m.p. 

The Queen’s Hotel, Burlington Gardens, 
Sir, 15 July 1861. 

I have to acknowledge the receipt of your letter of the 3d instant, in reference 
to my Petition of Right, which was left on the 24th April last at the Home 
Office, pursuant to the Petitions of Right Act, 1860, in which you inform me 
that “ it cannot be endorsed in the usual manner.” 
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The late Attorney-General, now the Right Honourable Lord Chancellor 
Westbury, when a responsible adviser of the Crown, in 1853, promised finally 
to decide on the matter to which the petition relates. After the whole case had 
been brought before his Lordship, and after his having read and considered the 
proofs and evidence produced to sustain it, that distinguished and eminent legal 
authority, by letter, dated “ 12th March 1858,” wrote to the Right Honourable 
S. H. Walpole, then Secretary of State for the Home Department, that I 
“ suffered grievous injustice,” as is more fully set forth in the petition. 

I respectfully solicit, therefore, that Lord Westbury should be now requested 
either to adopt the opinion he so decidedly expressed in writing, and embody 
that opinion in a Report or formal final decision on the case, in accordance with 
his reiterated promise and undertaking “ finally to decide it or that he will 
permit the Petition of Right, left at the Home Office on the 24th April 1861, 
officially and in the nsual official manner, to be referred for adjudication to the 
present Attorney-General, Sir William Atherton, together with the enclosed 
“Memorandum” and “Statement of Facts.” 

I have, &c. 

(signed) George O'Malley Irwin. 

To the Right Hon. Sir G. C. Lewis, Bart., m.p., 

Secretary of State. 



Memorandum. 

That on “tlie 24th April 1861,” the Petition of Right of Mr. George O’Malley Irwin 
was duly left with the Secretary of State for the Home Department, intituled, “ in Her 
Majesty’s Court of Queen’s Bench ; ” pursuant to the provisions of the “ Petitions of Right 
Act, 1860.” 

That Petitions of Right, which were subsequently presented were duly fiated; and 
although repeated applications, personally and by letter, were made to get back said Petition 
of Right, Sir Richard Bethell, then the Attorney-General, to whom it had been referred 
from the office of Her Majesty’s Secretary of State, withheld adjudicating thereon, until 
after he became the Lord Chancellor. 

That by letter, dated “ 3d July 1861,” the Secretary of State, acknowledges the receipt 
of Mr. Irwin’s petition,” and in accordance with the Lord Chancellor’s adjudication, informs 
him, “ that the matter to which it relates does not form the ground of a Petition of Right, 
and therefore it cannot he endorsed in the usual manner.” 

That Mr. O’Malley Irwin is advised, that the matter to which his petition relates, does 
form the ground of a “ Petition of Right;” and that he is entitled to receive back from the 
office of Her Majesty’s Secretary of State his said petition in such form as will enable him 
to sustain his case ; “that the matter to which it relates does form the ground of a Petition 
of Right, so that he may assert and ascertain his rights, and obtain relief, pursuant to the 
intent and provisions of the Petitions of Right Act, 1860.” 

That the Right Honourable the Lord Chancellor, Lord Westbury, appears neither to 
have fulfilled his reiterated promises, both verbally and in writing, and his undertaking, 
both as a referee and an officer of the Crown, “ finally to decide upon Mr. O’Malley 
Irwin’s case,” and even now will not permit him ex debito justifies, to obtain the relief 
claimed, pursuant to the intent and provisions of the “ Petitions of Right Act, 1860.” 
That it is most respectfully submitted that said Petitions of Right Act does not authorise 
in any manner the officers of the Crown, to act judicially, but only ministerially, in the 
matter of a Petition of Right; and, therefore, that there is no legal authority to adjudicate, 
“ that said petition cannot be endorsed in the usual manner.” 



Statement of Facts respecting Mr. O'Malley Irwin's Petition of Right. 

That Sir William Follett, when he was Attorney-General in July 1844, 
transmitted to tbe then Secretary of State my petition of right, and when 
Mr. Walpole was Secretary of State, it was proposed to him for the purpose of 
bringing same to an amicable and satisfactory issue, to have the petition referred 
to the final decision of the very eminent counsel then Mr., now Sir Richard, 
Bethell. 

That 
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That by letter, dated 8th Jane 1852, Mr. Secretary Walpole “ desired me to 
send in a written statement of the grounds of my original application, as he was 
not sufficiently acquainted with all the facts of my case, and the course of events 
■which led to my request, to enable him to come to a decision,” adding that, “as 
the subject partook of an official character, I was to address it to him, through 
the Under Secretary of State.” 

That accordingly, I forwarded, by letter, dated 14th June 1852, through the 
Under Secretary of State, to Mr. Secretary Walpole the required written state- 
ment; saying, “that I seized the opportunity of the eminent” counsel, 
Mr. Bethell, having “kindly promised tu afford his good offices in the matter; 
by whose decision 1 hound myself to abide, and of course considered the Secretary 
of State would be thereby equally bound,” and concluded, by requesting that 
the petition should be referred to Sir Richard Bethell, at Mr. Walpole’s earliest 
convenience, or given me for that purpose. 

That, “ agreeably to my said request,” by direction of Mr. Secretary Walpole, 
the Under Secretary of State’s letter, dated “ Whitehall, 18th June 1852,” 
acknowledged my said letter of the 14th of said June, and thereupon the said 
original Petition of Right was placed in the hands of Sir Richard Bethell, for 
his giving according to promise his final decision ; and Sir Richard Bethell 
thereon wrote very explicit directions, as to the proofs, which he required to be 
furnished. 

That, in accordance with said directions, proofs having been sent in after very 
considerable expense and difficulty, such proofs consisting of documents and sworn 
evidence, Sir Richard Bethell expressed himself satisfied therewith, and even after 
having become himself a law officer of the Crown, he reiterated his promise both 
verbally and by letters “finally to decide on my case,” stating as follows : — 

“ Dear Mr. Irwin, I will finally decide on your case, and send you the papers, 
so that you shall have them on Wednesday next. When I see Lord Palmerston, 
I will also explain the matter to him. 

“ I am, &c. 

“ To O’Malley Irwin, Esq.” (signed) “ R. Bethell.** 



“ Dear Sir, “ Lincoln’s Inn, 22 December. 

“ Will you come to me to-morrow morning at 12 o’clock, and I will then 
give you my opinion on your papers, and a letter to Lord Palmerston. 

“ I am* &c. 

“ O’Malley Irwin, Esq.” (signed) “ R. Bethell.” 



That these are the plain facts of the case ; and I submit there is no impediment 
whatever to Sir Richard Bethell’s giving Lis immediate decision ; which I beg 
most respectfully to demand ex debito justitiee, and as a matter of right. 

George O'Malley Irwin , 

2 July 1857. Burlington House, Cork Street, London. 

On the “ 12 March 1868,” Lord Westbury (then Sir Richard Bethell) reported 
to the Right Honourable Mr. Walpole, then Secretary of State for the Home 
Department, to the effect “that Mr. O’Malley Irwin suffered ” grievous injustice, 
&c. 
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Letter from Mr. Irwin to Sir George Grey, Bart., m.p. 

The Queen’s Hotel, Cork Street, Burlington Gardens, 
Sir, 4 September 1861 . 

I request you will give directions that my Petition of Right, which I left 
with the Secretary of State for the Home Department, may be given back to 
me, without payment of any fee or sum of money. 

I will call for the purpose of receiving back the petition on Saturday next, 
the 7th instant, at the Home Department, where I left it on the 24th of April 
last. 

I have, &c. 

(signed) George O'Malley Irwin. 

To the Right Hon. Sir George Grey, Bart., m.p., 

Secretary of State. 



Letter from Mr. W aldington to Mr. Irwin. 

Sir, ^ Whitehall, 6 September 1861. 

I am directed by Secretary Sir George Grey to acknowledge the receipt of 
your letter of the 4th instant, requesting that your Petition of Right mav be 
given back to you ; and I am to inform you that, as your petition has become 
an official record, it would be quite contrary to the established rule to return it 
to you ; and, therefore, your request cannot be complied with. 

1 am, &c. 

G. O’Malley Irwin, Esq., (signed) H. Waddington. 

The Queen’s Hotel, Cork-street. 



Letter from Mr. Pullen to Sir George Grey , Bart., m.p. 

Sir, 22, Chancery Lane, 21 May 1862. 

I am instructed by Mr. George O’Malley Irwin to apply to you with reference 
to the Petition of Right of that gentleman, which he states was left, on the 24th 
April 1861, at the Home Office, pursuant to the “ Petitions of Right Act, 1860.” 
“ I am advised by my counsel on his behalf, that the proper mode of raising the 
question of submitting the petition to Her Majesty, for Her most gracious consi- 
deration, is by application for a mandamus to the Home Secretary for him to 
submit the petition to Her Majesty for that purpose, and to request to know if 
you refuse to submit the petition to Her Majesty.” 

Before making this application, 1 beg most respectfully to refer you to a letter 
dated 16th July 1861, and the memorandum and statement of facts enclosed 
therein, addressed to the then Secretary of State, which my client informs me 
he sent. 

I have, &c. 

(signed) Chas. (V . Pullen. 
The Right Hon. Sir George Grey, Bart., g.c.b. 



Letter from Mr. Waddington to Mr. Pullen. 

® r » . _ Whitehall, 29 May 1862. 

1 am directed by Secretary Sir George Grey to acknowledge the receipt of 
your letter ot the 21st instant, and to inform you that he has had the honour to 
submit to Her Majesty, for Her Majesty’s gracious consideration, the two petitions 
of Mr. George O’Malley Irwin, bearing date respectively the 24th of April and 
the 17th of September 1861 ; and that Her Majesty has not thought fit to grant 
her fiat that right be done on either of the said petitions. 

I am, &c. 

1 A n 11 -n ™ . (signed) H. Waddington. 

Charles A. Pullen, Esq., 22, Chancery Lane. 
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Petition of George O'Malley Irwin , Barrister at Law, to The Queen. 



To the Queen’s most Excellent Majesty. 

The humble and most dutiful Petition of your Majesty’s loyal and devoted 
subject, George O’Malley Irwin, Barrister at Law, of the Queen’s Hotel, 
Cork Street, Burlington Gardens, 

Most humbly showeth. 

That on the 24th day of April 1861, petitioner left with the then Secretary of 
State for the Home Department, a petition addressed to your Majesty, setting 
forth certain grievances by him sustained, in regard of which he most humbly 
submitted that he was entitled to receive compensation from your Majesty. 

That the said petition was a Petition of Right, as from time whereof the memory 
of man runneth not to the contrary, has at all times been used to he presented to 
your Majesty’s Royal predecessors, by any subject whose private rights have been 
in any manner aggrieved by any act of the Sovereign. 

That such Petition of Right was in all respects in accordance with the Act 
passed in the 23d and 24th years of your Majesty’s happy and glorious reign, 
known as “ the Petitions of Right Act, 1860.” 

That upon the petition so presented, your Majesty has not been pleased to 
grant your Majesty’s fiat, that right might be done. 

That without such direction from your Majesty none of your Majesty’s courts 
of justice can entertain or adjudicate upon your petitioner’s case ; and your peti- 
tioner is thereby deprived of any opportunity of submitting to any of your 
Majesty’s judicial tribunals the question, whether he has a right to be compen- 
sated, as he prayed in his said petition of right. 

Your petitioner humbly and most dutifully represents to your Majesty that at 
all times heretofore your Majesty’s Royal predecessors, when any of their subjects 
have preferred a complaint of any grievances entitling them to compensation 
from the Sovereign, have at all times, immediately and without question, referred 
such complaint to the judges, in order that right might be done between the com- 
plainant and the Sovereign, exactly as it would be done if such complaint was 
brought against the meanest of the subjects of the realm. 

That if the claim put forward were either unfounded in fact, or untenable in 
point of law, such question has been at. all times heretofore determined by a 
judicial tribunal inquiring into such question according to the law of the land. 

Your petitioner most dutifully and humbly represents to your Majesty that 
such usage, continued from time immemorial, in effect became one of the law's 
and customs of your Majesty’s realm, and that your petitioner is entitled most 
dutifully and humbly to claim from your Majesty, in accordance with those laws 
and customs, that your Majesty may graciously issue your fiat for putting in 
course of judicial investigation the claim for justice which he has most humbly 
preferred. 

That your petitioner is emboldened to urge this claim because he remembers 
that two persons, to whose keeping your Majesty has been pleased to entrust your 
Majesty’s Great Seal, have on former occasions declared that any subject of the 
realm has a right to obtain your Majesty’s most gracious fiat to a petition of 
right. 

That your Majesty’s petitioner is prepared to establish, before any of your Ma- 
jesty’s courts of justice, the facts stated in this petition of right ; and he is also 
prepared to maintain that the acts which he alleges to have been done by your 
Majesty’s servants have inflicted on him a wrong for which he is entitled, 
according to law, to receive compensation, as prayed in his petition. 

Your petitioner is most deeply persuaded that your Majesty would not wil- 
lingly deny to the meanest of your subjects any rignt or privilege which the laws 
or usages of the realm entitle him ; and he therefore most humbly prays that your 
Majesty may be graciously pleased to command your Majesty’s Most Honourable 
Privy Council to examine into the claim which your Majesty’s petitioner now 
with all humility makes, and that after full examination and inquiry your Ma- 
jesty may determine whether that claim to the issue of your Majesty’s gracious 
fiat be or be not founded injustice and law. 

342. B That 
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That from time of old, whenever a subject has made a claim upon the Sove- 
reign of a right of which no ordinary tribunal would take cognizance, your 
Majesty’s Royal predecessors have been at all times used to desire such claim to 
be heard by their Privy Council, and that usage has been recognised and regulated 
by an Act passed in the reign of your Majesty’s uncle and Royal predecessor, the 
late King William of happy memory. 

Your petitioner with all humility represents to your Majesty that, should the 
fiat on your petitioner’s petition of right not issue, your Majesty is thereby doing 
a judicial act, as your Majesty thereby determines that your petitioner’s suit shall 
not proceed ; and he humbly prays of your Majesty not to make such decision 
against him without heaving him. 

Your petitioner therefore humbly prays that your Majesty may be graciously 
pleased to issue your Majesty’s gracious fiat upon his said petition of right, or, if 
your Majesty should not think fit so to do, then that your Majesty, in your Royal 
Council, may be graciously pleased to hear and determine this his most dutiful 
claim and petition, or that your Majesty may refer the same to your Majesty’s Most 
Honourable Privy Council, or to the Judicial Committee thereof, to inquire and report 
to your Majesty whether the claim he now makes be in accordance with the rights 
of your Majesty’s subjects as enjoyed from time immemorial, and that upon the 
determination of such petition your petitioner may be permitted to be heard by 
himself, his counsel, or agents in support of the right which, by this his petition, 
lie most humbly and dutifully asserts. 

And your petitioner, as in duty bound, will ever pray. 

(signed) George O'Malley Irwin. 



Letter from Mr. Irwin to Sir George Grey , Bart., m.p. 

The Queen’s Hotel, Cork Street, 

Sir, _ Burlington Gardens, 11 April 1863. 

"Opon the 12th ultimo I had the honour of sending, through you, a petition 
addressed to the Queen, upon the question whether I am entitled, as a matter of 
right, to obtain Her Majesty’s fiat to my petition of the 24th April 1861. 

Some observations on that petition have been since transmitted to you. I 
hope they sufficiently satisfy you that I have asked nothing to which I am not 
entitled by the plainest principles of the law. 

I beg to remind you that I have not yet received any acknowledgment of the 
■receipt of the petition, or of any decision upon its prayer. 

I have, &c. 

(signed) George O'Malley Irwin. 

To the Right Hon. Sir George Grey, Bart., m.p. 

&c. &c. &c. 



Observations on Mr. Irwin's Petition to the Queen. 

The object of Mr. Irwin’s present petition is to have the petition of right, 
some time since presented, put in the usual course of adjudication, so that the 
courts of law may determine whether he is entitled to any redress. 

Mr. Irwin s allegation is, that the fiat of the Sovereign is, like many, indeed 
most, of the duties of the Sovereign, in form a matter of grace, but in truth 
and substance a matter of right ; that he, as complaining of a wrong for which this 
is his only remedy, is entitled to the ordinary reference to the courts of justice ; 
that he is so entitled by virtue of the obligations of the Sovereign to do all acts 
which are necessary for the administration of justice, an obligation expressed in 
the well-known terms which describe many things which the subject has no pos- 
sible nieans of enforcing as yet granted “ ex debito justitice” 

• As it has been intimated that the advisers of the Queen consider that they have 
a discretionary power of advising Her Majesty to withhold her fiat, Mr. Irwin 

has 
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lias presented this petition, claiming the fiat, tc ex debito justifies” and praying 
that the validity of that claim may be judicially determined by the Privy 
Council. 

Mr. Irwin is advised that this is the proper and usual course where no means 
exist of enforcing against any Minister of the Crown a right personally claimed 
from the Sovereign. It has been adopted in cases of this nature, loo numerous 
to mention ; among others in cases of claims made by parties to perform services 
at a coronation, especially in the very remarkable case in which the late Queen 
Caroline claimed from George IV. the right to be present at his coronation. 
"Whenever the Sovereign in person makes a judicial decision upon a right, the 
decision ought to be pronounced in Council, and after hearing the party- 
interested. 

The question whether the fiat to a petition of right is grantable “ ex debito 
justifies,” or may be withheld at the discretion of the officers or advisers of the 
Crown, is unquestionably a grave constitutional question, one of the highest 
moment both as regards the subject and the Crown, and ought to be settled in 
the most solemn and formal manner. 

It cannot be said that Mr. Irwin is putting forward a new or a frivolous claim : 
on the contrary, the power assumed of withholding the fiat is a new one, all the 
authorities and great writers on the law declaring that the fiat is grantable 
“ ex debito justifies .” This, indeed, is assumed as one of the unquestionable 
maxims of the law. 

In Mr. Archibald’s letter to Mr. Bovill, published in 1859, he states, that while 
the fiat is called a favour, yet “ if the favour to the suppliant be one which cannot 
be withheld from him, it is to all essential purposes a right; and it seems clear 
beyond all doubt, from the authorities, that the prayer of the petition is grantable 
“ ex debito justifies .” Mr. Archibald refers for this to “ Stamford on Prerogative,’* 
72; “ Allen on the Royal Prerogative,” 93 ; “ Chitty on the Prerogative,” 341; 
“ Manning's Exchequer,” 84. 

The elder authorities are perfectly conclusive upon the general question. 
Nothing can be more comprehensive or distinct than the language of the statute 
15 Edw. 3. 

See also the cases of <c Willson v. Berkeley,” Plowden, p. 248 ; “ State Trials,’* 
vol. 14, p. 105 ; “ 3d Institutes,” p. 240 ; Lord Lon gdale, as quoted in “ Broom’s 
Maxims,” p. 43. 

On the 12th June 1846, the question arose incidentally in the House of Lords. 
Lord Cottenham expressed his opinion in the strongest terms that the fiat was 
demandable of right, and Lord Brougham said that the contrary doctrine “ was 
fitter for the Dey of Algiers, or the chancellor of that august personage, than for 
a Minister of the Queen.” This language of the two noble Lords was reported 
in the morning papers of the next day. 

Mr. Irwin feels that, with these precedents and authorities in his favour, he is 
entitled to hope that the right which he has solemnly claimed under their sanction 
will not be denied to him, at least without giving him an opportunity of addu- 
cing the grounds upon which he rests his claim, and that no decision will be made 
against that right without a reference to the tribunal which is by the Consti 
tution the Council of the Sovereign in all judicial duties which are personally 
exercised by the Queen. 

Mr. Irwin knows nothing of the views which have influenced Her Majesty a 
advisers iu advising the withholding of the fiat on this petition. It has been 
suggested, however, to him, that it is probable that the principles of the law to 
which he has referred would be conceded, but that there are two grounds upon 
which the refusal of the fiat to his petition may be rested. He begs to offer some 
observations upon each. 

It may possibly be said, that the recent statute in using the words “if she 
think fit”” in the 2d section relating to the fiat by the Queen, has changed the old 
law, and made the granting of the fiat a mere matter of discretion. 

The words he contends are used to leave the law exactly as it was. That 
which is right the Queen must think fit. Jhis principle pervades the whole law. 
If the granting of the fiat be a matter “ ex debito justitia” then the language of the 
statute treating it as an act of grace is exactly subject to the reasoning of Lord 
Coke upon similar words in a, writ “ for the honour of theKiog, the writ saith, 

„ 4<2 B 2 restit.ues 
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restitues ex gratid nostra speciali, which derogates nothing from the right of the 
subject, when right is accompanied by grace.” 

That this is the true construction is evident from the fact that any person may 
Still resort to the old mode of procedure independent of the Act. The statute is 
an enabling one, merely to facilitate procedure. It would be very strange to 
construe the act so as to apply one rule to petitions of right at common law and 
another to those under the statute. Such a construction will not, it is hoped, be 
put upon the words of a remedial statute made expressly in ease of the subjec t, 
without argument before some tribunal. 

The second objection which has been suggested is of a different character. 

It may be said that Mr. Irwin’s petition of right sets out an injury for which 
the petition of right is not the remedy, putting it in the strongest way ; that the 
case he makes out is not one to which the petition of right is applicable. 

The answer to this objection is, that this is a question for the court of law to 
which the petition is referred to decide. The proper way of raising the question 
is by demurrer, to be disposed of by that court after hearing both sides. If Her 
Majesty refuses her fiat upon this ‘ground, this is in fact an adjudication upon the 
law of the case, an adjudication adverse to the suppliant, final against his rights 
disposing, it may be, of the most difficult and important question of law between 
the Sovereign and the people ; and this adjudication is made in private by the 
Crown in its own favour, no reasons given, and upon the secret advice and 
opinion of the law officers of the Crown. 

It is submitted that where a petition of right is presented to the Sovereign, the 
course “ex debito justifies, ” is that the whole matter must be judicially disposed of. 
The advisers of the Crown may know that it is unfounded in fact, but they have 
no right to prevent the fact being tried ; they mav believe it to be unfounded in 
law, but their opinion is not the authoritative rule of law. The recent statute 
recognises the course of demurring to the petition of right, but this is to be after 
the fiat and to the court. It obviously did not contemplate a preliminary decision 
of the demurrer by the law officers themselves in the advice to the Queen to 
refuse the fiat without argument, aud in the absence of the party to the case. A 
demurrer means only an allegation that the case stated is one in which the 
claimant has no remedy by petition of right. 

Any objection of this nature would "probably rest on the allegations that 
Mr. Irwin s petition of right seeks redress for a wrongful act of the servants of the 
Crown, and that m Lord Canterbury’s case (1st Philip’s Reports), Lord Cottenham 
decided -hat for such acts redress could not be obtained by petition of rio-ht 
It is to be observed, that in that case, one of the very strongest that" can be 
ponceived, and m which there was the least pretence for' making the Sovereign 
responsible for alleged negligence on the part of his servants, the constitutional 
couise was taken of granting the fiat and raising the question by demurrer. The 
decision was thus judicially pronounced, after solemn argument, by a judicial 
tribunal, m presence of the party, and subject, above all, to an appeal. This is 
just the course which Mr. Irwin asks should be taken upon this petition. 

Even if it be assumed that this — 1 



case correctly states the law as to the redress 
w “ .^ cl . 1 T us n f? ht » the decision whether this or any other 
case falls within those principles settled in that ease, belongs properly to aTudicial 
tribunal. To determine that it does so, is just as much an adjudication upon the 
case as a decision establishing- the principle of law. If the law officers of the 
Crown have the power of deciding in their own chamber that any partkular 
petition of right is within the principle of any previous decision, they a e the 
judges in that chamber, to all intents and purposes, of the whole Sise! 

If Lord Canterbury s case has any application to the present stage of Mr 
Irwin s proceedings it. ,s as an authority that his claim is one that may be raised 
by a Petition of Right, and is cognizable in that proceeding ? 

A comparison of the facts alleged in the two cases will be sufficient to show 
d 7; ,S10n 1 L ° rd C “tf fury’s case by no means necessarily inloU-e thl 
present. It is perfectly possible to hold that the Crown is not bound to o-ive 
l&ZJl “cts of negligence like those imputed to its slants by Sd 



Canterbury and yet is so bound for actsTket^se alleged by 

Sovereign isLt’LtdVyelfTrea any ac^oTh” “ 'p 6 

complaint assumes the form ex delicto, and assuming ^lsoThat ^rlLwhf ^ 
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plaint is of that character, that case cannot be held conclusively to settle the 
law. 

In the first place the whole of that judgment upon the obligation of the Crown 
in such a case was extrajudicial. Lord Cottenham decided that even between 
subject and subject the liability contended for by Lord Canterbury could 
not arise. This was quite sufficient to dispose of the case without the other 
ground. 

Mr. Irwin is prepared, when the proper opportunity is afforded to him, to con- 
tend that the principle of constitutional law is not that laid down by Lord 
Cottenham ; that his judgment is opposed to the express words of the statute 15 th 
Edward III., and to an old decision with which he himself admits it is in- 
consistent. 

Lord Cottenham ’s decision was subject to appeal ; none was taken ; probably 
because the main question in the case, whether any liability at all could result 
from the circumstances even between two subjects, was clearly against Lord 
Canterbury. But it will be seen that Lord Cottenham, upon the other question, 
almost invited an appeal. It is impossible to say that this decision concludes the 
•question. 

If in the course of this proceeding his right to receive compensation should be 
made to depend upon the question whether the Sovereign is bound, on a Petition 
of Right, to give redress to a person injured by the tortious acts of her servants, 
where no other remedy exists for the wrong, Mr. Irwin, as at present advised, 
;is prepared to carry that question, if necessary, to the House of Lords. 

But can it be said that the law officers of the Crown have a right to say that 
this decision, even supposing it to rule this case, is never again to be questioned, 
and that the prerogative of the Crown is to interpose to prevent any one here- 
after from bringing that decision under the review of a Court of Error? 

These observations are respectfully transmitted to the Home Secretary because 
Mr. Irwin has no other mode of bringing the points which are considered the 
strong ones of his case before those who must decide upon the propriety of 
acceding to the prayer of his last petition. 

It must, however, be remembered that his prayer is only to have an oppor- 
tunity of arguing his case before a judicial tribunal; to maintain that petition he 
is not called on now to discuss the question whether his claim for redress is one 
that he can ultimately sustain. His assertion is that this question is one for the 
Queen’s Judges in a court of law, and not for either the Privy Council or the 
law officers of the Crown. 

It is not necessary for him even to show that he is right in his allegation that 
the fiat to a Petition of Right is grantable “ ex debito justitice.” All he has to con- 
tend for is, that this is a question which ought not to be decided against him, 
except with the advice of the Privy Council, or at least not without a hearing by 
some person. 

Whether ultimately he can sustain the claim made for compensation in his 
Petition of Right, will depend upon the question whether he has alleged and can 
prove circumstances which entitle him by Petition of Right to call upon Her 
Majesty “ex debito justitice," as the fountain of all justice, to find him redress for 
a wrong that he has suffered. That question is a judicial one ; every act that 
decides it is a judicial act. If Her Majesty withholds her fiat, which is the in- 
dispensable requisite to his obtaining justice, the Queen is performing the very 
highest of all judicial functions, because Her Majesty is deciding his suit against 
him without any possibility of review or appeal ; all that he lias asked by his 
present petition is that this final and irreversible decision shall not be pronounced 
without his being given the opportunity of pleading his cause, and showing, if he 
■can, that it ought not to be made. To sustain this, he needs nothing more than 
the common principle which pervades all English law, which is recognised indeed 
by all enlightened jurisprudence ; that no judgment shall be pronounced against 
any one without giving him an opportunity of being heard; i( audi alteram, partem” 
is a maxim as old and as authoritative as law itself. 

In these observations nothing more has been attempted than merely to suggest 
the gravity and importance of the questions at issue. Whatever view may be 
takeu of these questions, it is surely impossible to say that they should be disposed 
of without hearing- what Mr. Irwin has to urge ; he asks the opportunity of 
proving that there is an obligation on Her Majesty, in her sacred character as 
the dispenser of justice, to grant her fiat to his Petition of Right. 

342, b 3 Mr. 
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Mr. Irwin’s petition prays for a reference to the Privy Council, or its judicial 
committee, in accordance with the constitutional usage recognised by the statute 
establishing the judicial functions of the committee. He is advised that the 
Privy Council is the proper tribunal to advise the Queen upon a claim such as 
his ; but it is not necessary for him even to establish this ; he relies upon the 
general prayer of his petition, that Her Majesty may not pronounce final judg- 
ment against him without hearing him ; he is ready to appear before any 
tribunal which the law and the constitution sanctions, and to which Her Majesty 
can delegate the decision of his claim. He claims as a matter of strict justice, 
that in some mode or other he may be heard. 



Letter from Mr. Waddington to Mr. Irwin. 

Sir, Whitehall, 18 May 1863. 

I am directed by Secretary Sir George Grey to acknowledge the receipt of 
your petition to the Queen, and to inform you that Her Majesty has not been 
pleased to accede to the prayer thereof. 

I am, &c. 

George O’Malley Irwin, Esq., (signed) H. Waddington. 

The Queen’s Hotel, Cork-street. 
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